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and Training Administration, 200 Con-
stitution Avenue, NW., Room C-4312,
Washington, DC 20210.

[69 FR 77386, Dec. 27, 2004, as amended at 71
FR 35522, June 21, 2006]

§656.2 Description of the Immigration
and Nationality Act and of the De-
partment of Labor’s role there-
under.

(a) Description of the Act. The Act (8
U.S.C. 1101 et seq.) regulates the admis-
sion of aliens into the United States.
The Act designates the Secretary of
Homeland Security and the Secretary
of State as the principal administra-
tors of its provisions.

(b) Burden of proof under the Act. Sec-
tion 291 of the Act (8 U.S.C. 1361) pro-
vides, in pertinent part, that:

Whenever any person makes application
for a visa or any other documentation re-
quired for entry, or makes application for
admission, or otherwise attempts to enter
the United States, the burden of proof shall
be upon such person to establish that he is
eligible to receive such visa or such docu-
ment, or is not subject to exclusion under
any provision of this Act * * *,

(c)(1) Role of the Department of Labor.
The permanent labor certification role
of the Department of Labor under the
Act derives from section 212(a)(5)(A) (8
U.S.C. 1182(a)(5)(A)), which provides
that any alien who seeks admission or
status as an immigrant for the purpose
of employment under paragraph (2) or
(3) of section 203(b) of the Act may not
be admitted unless the Secretary of
Labor has first certified to the Sec-
retary of State and to the Secretary of
Homeland Security that:

(i) There are not sufficient United
States workers who are able, willing,
qualified, and available at the time of
application for a visa and admission to
the United States and at the place
where the alien is to perform such
skilled or unskilled labor; and

(ii) The employment of such alien
will not adversely affect the wages and
working conditions of workers in the
United States similarly employed.

(2) This certification is referred to in
this part 656 as a ‘‘labor certification.”

(3) We certify the employment of
aliens in several instances: For the per-
manent employment of aliens under
this part; and for temporary employ-
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ment of aliens for agricultural and
nonagricultural employment in the
United States classified under 8 U.S.C.
1101(a)(15)(H)(ii), under the DHS regula-
tion at 8 CFR 214.2(h)(5) and (6) and sec-
tions 101(a)(15)(H)(ii), 214, and 218 of the
Act. See 8 U.S.C. 1101(a)(15)(H)(ii), 1184,
and 1188. We also administer labor at-
testation and labor condition applica-
tion programs for the admission and/or
work authorization of the following
nonimmigrants: Specialty occupations
and fashion models (H-1B visas), spe-
cialty occupations from countries with
which the U.S. has entered agreements
listed in the INA (H-1B1 visas), reg-
istered nurses (H-1C visas), and crew-
members performing longshore work (D
visas), classified wunder 8 TU.S.C.
1101(a)(15)(H)(1)(b), 1101(a)(15)(H)({1)(bl),
1101(a)(15)(H)(i)(c), and 1101(a)(15)(D),
respectively. See also 8 U.S.C. 1184(c),
(m), and (n), and 1288.

§656.3 Definitions, for purposes of this
part, of terms used in this part.

Act means the Immigration and Na-
tionality Act, as amended, 8 U.S.C. 1101
et seq.

Agent means a person who is not an
employee of an employer, and who has
been designated in writing to act on be-
half of an alien or employer in connec-
tion with an application for labor cer-
tification.

Applicant means a U.S. worker (see
definition of U.S. worker below) who is
applying for a job opportunity for
which an employer has filed an Applica-
tion for Permanent Employment Certifi-
cation (ETA Form 9089).

Application means an Application for
Permanent Employment Certification sub-
mitted by an employer (or its agent or
attorney) in applying for a labor cer-
tification under this part.

Area of intended employment means
the area within normal commuting dis-
tance of the place (address) of intended
employment. There is no rigid measure
of distance which constitutes a normal
commuting distance or normal com-
muting area, because there may be
widely varying factual circumstances
among different areas (e.g., normal
commuting distances might be 20, 30,
or 50 miles). If the place of intended
employment is within a Metropolitan
Statistical Area (MSA) or a Primary
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Metropolitan Statistical Area (PMSA),
any place within the MSA or PMSA is
deemed to be within normal com-
muting distance of the place of in-
tended employment; however, not all
locations within a Consolidated Metro-
politan Statistical Area (CMSA) will be
deemed automatically to be within
normal commuting distance. The bor-
ders of MSA’s and PMSA’s are not con-
trolling in the identification of the
normal commuting area; a location
outside of an MSA or PMSA (or a
CMSA) may be within normal com-
muting distance of a location that is
inside (e.g., near the border of) the
MSA or PMSA (or CMSA). The termi-
nology CMSAs and PMSAs are being
replaced by the Office of Management
and Budget (OMB). However, ETA will
continue to recognize the use of these
area concepts as well as their replace-
ments.

Attorney means any person who is a
member in good standing of the bar of
the highest court of any state, posses-
sion, territory, or commonwealth of
the United States, or the District of
Columbia, and who is not under suspen-
sion or disbarment from practice be-
fore any court or before DHS or the
United States Department of Justice’s
Executive Office for Immigration Re-
view. Such a person is permitted to act
as an agent, representative, or attor-
ney for an employer and/or alien under
this part.

Barter, for purposes of an Application
for Permanent Employment Certification
(Form ETA 9089) or an Application for
Alien Labor Certification (Form ETA 750),
means the transfer of ownership of a
labor certification application or cer-
tification from one person to another
by voluntary act or agreement in ex-
change for a commodity, service, prop-
erty or other valuable consideration.

Board of Alien Labor Certification Ap-
peals (BALCA or Board) means the per-
manent Board established by this part,
chaired by the Chief Administrative
Law Judge, and consisting of Adminis-
trative Law Judges assigned to the De-
partment of Labor and designated by
the Chief Administrative Law Judge to
be members of the Board of Alien
Labor Certification Appeals. The Board
of Alien Labor Certification Appeals is
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located in Washington, DC, and reviews
and decides appeals in Washington, DC.

Certifying Officer (CO) means a De-
partment of Labor official who makes
determinations about whether or not
to grant applications for labor certifi-
cations.

Closely-held Corporation means a CoOr-
poration that typically has relatively
few shareholders and whose shares are
not generally traded in the securities
market.

Employer means:

(1) A person, association, firm, or a
corporation that currently has a loca-
tion within the United States to which
U.S. workers may be referred for em-
ployment and that proposes to employ
a full-time employee at a place within
the United States, or the authorized
representative of such a person, asso-
ciation, firm, or corporation. An em-
ployer must possess a valid Federal
Employer Identification Number
(FEIN). For purposes of this definition,
an ‘‘authorized representative’” means
an employee of the employer whose po-
sition or legal status authorizes the
employee to act for the employer in
labor certification matters. A labor
certification can not be granted for an
Application for Permanent Employment
Certification filed on behalf of an inde-
pendent contractor.

(2) Persons who are temporarily in
the United States, including but not
limited to, foreign diplomats, intra-
company transferees, students, and ex-
change visitors, visitors for business or
pleasure, and representatives of foreign
information media can not be employ-
ers for the purpose of obtaining a labor
certification for permanent employ-
ment.

Employment means:

(1) Permanent, full-time work by an
employee for an employer other than
oneself. For purposes of this definition,
an investor is not an employee. In the
event of an audit, the employer must
be prepared to document the perma-
nent and full-time nature of the posi-
tion by furnishing position descriptions
and payroll records for the job oppor-
tunity involved in the Application for
Permanent Employment Certification.

(2) Job opportunities consisting sole-
ly of job duties that will be performed
totally outside the United States, its
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territories, possessions, or common-
wealths can not be the subject of an
Application for Permanent Employment
Certification.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) that in-
cludes the Office of Foreign Labor Cer-
tification (OFLC).

Immigration Officer means an official
of the Department of Homeland Secu-
rity, United States Citizenship and Im-
migration Services (USCIS) who han-
dles applications for labor certifi-
cations under this part.

Job opportunity means a job opening
for employment at a place in the
United States to which U.S. workers
can be referred.

Nonprofessional occupation means any
occupation for which the attainment of
a bachelor’s or higher degree is not a
usual requirement for the occupation.

Non-profit or tax-exempt organization
for the purposes of §656.40 means an or-
ganization that:

(1) Is defined as a tax exempt organi-
zation under the Internal Revenue
Code of 1986, section 501(c)(3), (c)(4), or
(c)(6) (26 U.S.C. 501(c)(3), (c)(4) or (c)(6));
and

(2) Has been approved as a tax-ex-
empt organization for research or edu-
cational purposes by the Internal Rev-
enue Service.

Office of Foreign Labor Certification
means the organizational component
within the Employment and Training
Administration that provides national
leadership and policy guidance and de-
velops regulations and procedures to
carry out the responsibilities of the
Secretary of Labor under the Immigra-
tion and Nationality Act, as amended,
concerning alien workers seeking ad-
mission to the United States in order
to work under section 212(a)(5)(A) of
the Immigration and Nationality Act,
as amended.

O*NET means the system developed
by the Department of Labor, Employ-
ment and Training Administration, to
provide to the general public informa-
tion on skills, abilities, knowledge,
work activities, interests and specific
vocational preparation levels associ-
ated with occupations. O*NET is based
on the Standard Occupational Classi-
fication system. Further information
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about O*NET can be found at http:/
www.onetcenter.org.

Prevailing wage determination (PWD)
means the prevailing wage provided or
approved by an OFLC National Proc-
essing Center (NPC), in accordance
with OFLC guidance governing foreign
labor certification programs. This in-
cludes PWD requests processed for pur-
poses of employer petitions filed with
DHS under Schedule A or for sheep-
herders.

Professional occupation means an oc-
cupation for which the attainment of a
bachelor’s or higher degree is a usual
education requirement. A beneficiary
of an application for permanent alien
employment certification involving a
professional occupation need not have
a bachelor’s or higher degree to qualify
for the professional occupation. How-
ever, if the employer is willing to ac-
cept work experience in lieu of a bacca-
laureate or higher degree, such work
experience must be attainable in the
U.S. labor market and must be stated
on the application form. If the em-
ployer is willing to accept an equiva-
lent foreign degree, it must be clearly
stated on the Application for Permanent
Employment Certification form.

Purchase, for purposes of an Applica-
tion for Permanent Employment Certifi-
cation (Form ETA 9089) or an Application
for Alien Labor Certification (Form ETA
750), means the transfer of ownership of
a labor certification application or cer-
tification from one person to another
by voluntary act and agreement, based
on a valuable consideration.

Sale, for purposes of an Application for
Permanent  Employment  Certification
(Form ETA 9089) or an Application for
Alien Labor Certification (Form ETA 750),
means an agreement between two par-
ties, called, respectively, the seller (or
vendor) and the buyer (or purchaser) by
which the seller, in consideration of
the payment or promise of payment of
a certain price in money terms, trans-
fers ownership of a labor certification
application or certification to the
buyer.

Secretary means the Secretary of
Labor, the chief official of the U.S. De-
partment of Labor, or the Secretary’s
designee.
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Secretary of Homeland Security means
the chief official of the U.S. Depart-
ment of Homeland Security or the Sec-
retary of Homeland Security’s des-
ignee.

Secretary of State means the chief offi-
cial of the U.S. Department of State or
the Secretary of State’s designee.

Specific vocational preparation (SVP)
means the amount of lapsed time re-
quired by a typical worker to learn the
techniques, acquire the information,
and develop the facility needed for av-
erage performance in a specific job-
worker situation. Lapsed time is not
the same as work time. For example, 30
days is approximately 1 month of
lapsed time and not six 5-day work
weeks, and 3 months refers to 3 cal-
endar months and not 90 work days.
The various levels of specific voca-
tional preparation are provided below.

Level Time

Short demonstration.
Anything beyond short demonstration up to and
including 30 days.
Over 30 days up to and including 3 months.
... | Over 3 months up to and including 6 months.
. | Over 6 months up to and including 1 year.
.. | Over 1 year up to and including 2 years.
... | Over 2 years up to and including 4 years.
. | Over 4 years up to and including 10 years.
Over 10 years.

(]
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State Workforce Agency (SWA), for-
merly known as State Employment Se-
curity Agency (SESA), means the state
agency that receives funds under the
Wagner-Peyser Act to provide employ-
ment-related services to U.S. workers
and employers and/or administers the
public labor exchange delivered
through the state’s one-stop delivery
system in accordance with the Wagner-
Peyser Act.

United States, when used in a geo-
graphic sense, means the 50 states, the
District of Columbia, Puerto Rico, the
U.S. Virgin Islands, and Guam.

United States worker means any work-
er who is:

(1) A U.S. citizen;

(2) A U.S. national;

(3) Lawfully admitted for permanent
residence;

(4) Granted the status of an alien
lawfully admitted for temporary resi-
dence under 8 U.S.C. 1160(a), 1161(a), or
1255a(a)(1);
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(5) Admitted as a refugee under 8
U.S.C. 1157; or

(6) Granted asylum under 8 U.S.C.
1158.

[69 FR 77386, Dec. 27, 2004, as amended at 71
FR 35522, June 21, 2006; 72 FR 27944, May 17,
2007; 73 FR 78068, Dec. 19, 2008]

Subpart B—Occupational Labor
Certification Determinations

§656.5 Schedule A.

We have determined there are not
sufficient United States workers who
are able, willing, qualified, and avail-
able for the occupations listed below on
Schedule A and the wages and working
conditions of United States workers
similarly employed will not be ad-
versely affected by the employment of
aliens in Schedule A occupations. An
employer seeking a labor certification
for an occupation listed on Schedule A
may apply for that labor certification
under §656.15.

SCHEDULE A

(a) Group I:

(1) Persons who will be employed as
physical therapists, and who possess all
the qualifications necessary to take
the physical therapist licensing exam-
ination in the state in which they pro-
pose to practice physical therapy.

(2) Aliens who will be employed as
professional nurses; and

(1) Who have received a Certificate
from the Commission on Graduates of
Foreign Nursing Schools (CGFNS);

(ii) Who hold a permanent, full and
unrestricted license to practice profes-
sional nursing in the state of intended
employment; or

(iii) Who have passed the National
Council Licensure Examination for
Registered Nurses (NCLEX-RN), ad-
ministered by the National Council of
State Boards of Nursing.

(3) Definitions of Group I occupa-
tions:

(1) Physical therapist means a person
who applies the art and science of
physical therapy to the treatment of
patients with disabilities, disorders and
injuries to relieve pain, develop or re-
store function, and maintain perform-
ance, using physical means, such as ex-
ercise, massage, heat, water, light, and
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